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Arising out of Order-in-Original No. CGST/WT0?/HG/258/2022-23 ~: 28.07.2022,
issued by Deputy/Assistant Commissioner, CGST, Division-VII, Ahmedabad-North

3-ILJl&Fbcil cbT -;:i-r=r ~ 4CTT Name & Address

1. Appellant

Mis Timir Lalpura,
C-104, Swaminarayn Park-3,
Opposite Ambica Vadi, Ranip,
Ahmedabad-380061

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ anf# gr 8aark oritr rgra aa & at as sa arr # sf zrenferf
f aa; Ty em af@rant at argt ur y+tuma Igd a aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ flxcb ix 'tjj'f :fR!lffOT~
Revision application to Government of India :

() a€ta 5Ila gIca 3#f@fq, 1994 c#I" 'c!RT ·3Rfc1 .:frir ~ ~ ~ cfi 6fR if ~
'cfRT cITT ~-'cfffi mer rrqa 3irsa grrur 3n4a 3ref Rra, na war, fa
iau, lGa f@a4rT, a)ft ifGra, ta 4tu a,i mf, { f4ch : 110001 cbT c#I" '3'1111"
afe I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first ·proviso to sub-section (1) of Section-35 ibid :

(ii) ~ +Tic1 c#I" 6l'f1 # ma ura h# zrR argr a fcnm 'f{□-s1111'< "lfT 3-lr[f cblx'<Sllr! if
a fa,Rt aasrn aw qagrrr im a ua s mf , zu fat queryutveta?

#rar qr fa4t qusrrr zt na #t 4au a @tr g$ ti

case of any loss of goods where the loss occur in transit from a factory to a
e or to another factory or from one warehouse to another during the course of
g of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(8)
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-im cfi are Ra#tg urqr Allffaa 11@ q-x m 11@ Raf#fur sq}tr zea ae mra i:rx
~~ cfi ftirerai \Jl1" -im cfi are fa«at n; zn Ruff -g I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territo'1y outside India.

~ ~C'Cfl cITT :f@R fc1Ji:; furfT 'lffiTI a are (ura zmr era l) mTTi fcl;-1:rr in:lT -i:r@" "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if 5Ira at ua gya a :f@R # fg uit s4et fee r-a t {& st ha arr it <a
earr ga fa # gafa nzgar, ar@ a IDxT qfffif m ~ tJx m me:- if fclro~ (rf.2) 1993

tITTT 109 IDxT ~ ~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

2ta sar«a yen (rft) Pala6at, 2001 cB' frn:r, 9 cB' 3RJT@ f21Afcfcc ~ ~ ~-8 if err
4fit i, hars uR rt )fa Raia ffi1 "l-jR:f cB'f pea-am#gr vi or8ta 3r2 at
at-a uRui mrr fr 34aa fa mat aRe1 Ur mrr Tar z. qr gngff a 3ifa err
35-~ if mlffur t#r cB' :f@R cB' ~ cfi ~ ir3TR-6 v,Jc,R c#r m'd 'l{f m-;fr ~ I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major

. Head of Account. ·

(2) ff@au 3maa rel ugi ic+aa a Gara ul za wa a zit r) 200/- #) Ta
#6t ug situsi icavaz ya aravur st ill 1000/- at t 4rat #lGI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount Q
involved is more than Rupees One Lac.

#tar zyees, tu snrar zens viara or&tr arznf@rawrqR 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab€ta sure zyca 3r@fa7, 1944 t nr 3s-4t/3s-z 3if

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) '3c!tlfaRm1 qRi;\)c; 2 (1) cp ~ ~ 3~ cB" m cti- 3r4la, 3r4hat a m tar yen,
alt 3qr«a yes vi hara sr@#tu znrzf@raw (free) 6t ufga fr #1f8a,
smarara # 2"1,TI, Gag+,If] 444I ,3/#al ,f7RI74,IT1l -aoo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above .
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The appeal to the Appellate Tribunal shall be filed, in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amouL1t of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR g 3n?gr # n{ pa magi atrtat & at r@tap jar fg #)a qlTT
sqjara est a fut Gt arfy s qrsl gg ft w fcYRw "C@1" arf aa a feg
zqenRerf a1flt mrznfera1 at ya 3rfta u ah al at ya 3ma fzu ura &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. ·

(4) 1r4rrzu gyca 3rf@,ram 1g7o zrn visit@r ctr~-1 a aiafa feffRa fa; 3/ir U#
3re zuT 3mar zqenfe;fa fufr q@rat@t 3mar rats #l ya if tR xii.6.50 tffi
cpf urzura za fea am gt a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of ·Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) sa ail vi«if@er mai at firua ara frn:r:IT ctr :mx 'm ant 3affa fart uat u
#it grca, ft1 sari yca vi hara an@i#tu nrznf@raw (ar4ff@fer) RlR, 1982 if
~ % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) «#tr zca, tu sea yeas vi vara 3r4it1 mrznf@raw1 (free), # 4 3r#at
mt afar iT (Demand) -qc[ ~ (Penalty) cpf 10% 1i'T st aa 3faf ?1re«if#,
~1i'T umf 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~'3fR~cITT"W '3-@T@,~m,TI "~ctft+TITf"(Duty Demanded) -
(i) section)gs upbaaRufRafr;
(ii) fumnTaz2fez a5lft;
(iii) #a2feefailafr 6h a€a?~-

> up&sat v«if@arftagastat qeaar #, artatfa ahRuq za 4a
faarrar@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) _amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr arr?er ks ,fa arft ufraurhr ssi zyers rzrar zesoa~- Rtc11ma ·ITT o1 llTlT~ m?;~
ad$g,ta; yraru ailsoiea«ausRalf@a st asasa 104mar w #6lstrat @I

l$ e8 a '-$ 98 €@g-{ ~1l \i In view of above, an appeal against this order shall lie before the Tribunal on
! Cs 7" nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or

-. :ii I y, where penalty alone is in dispute." .
o , s° "%
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ORDER IN APPEAL

M/s. Timir Lalpura, C-104, Swaminarayn Park-3, Opposite Ambica Vadi, Ranip,
Ahmedabad-380061 (hereinafter referred to as 'the appellant') have filed the present
appeal against the Order-in-Original No. CGST/WT07/HG/258/2022-23, dated
28.07.2022, (in short 'impugned orde/) passed by the Assistant Commissioner, Central
GST, Division-VII, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable services but were not
registered with the Service Tax Department. They are holding PAN No. ABCPL6125E.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2014-15 and FY. 2015-16, it was
noticed that the appellant had earned substantial income by providing taxable services.
They had earned income of Rs. 10,53,100/- and Rs. 10,62,150/- during the .Y. 2014-15
and F.Y. 2015-16 respectively, which they reflected under the heads "Sales / Gross
Receipts from Services (Value from ITR)" or "Total Amount paid/ credited under Section
194C, 1941, 194H, 194J (Value from Form 264S)" of the Income Tax Act, 1961, on which
no tax was paid. Letters were, therefore, issued to the appellant to explain the reasons
for non-payment of tax and to provide certified documentary evidences for the F.Y.
2014-15 and F.Y. 2015-16. The appellant neither provided any documents nor submitted
any reply justifying the non·payment of service tax on such receipts. The service tax
liability was, therefore, quantified considering the total income of Rs. 21,15,250/- as
taxable income, based on the data provided by the Income Tax Department and the
service tax liability of Rs. 2,84,175/- for said period was accordingly worked out.

2.1 Thereafter, a Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad ·
North/39/2020-2021 dated 26.09.2020 was issued to the appellant proposing recovery
of service tax amount of Rs. 2,84,175/- not paid on the value of income received during
the F.Y. 2014-15 & F.Y. 2015-16, along with interest under Section 73(1) and Section 75
of the Finance Act, 1994, respectively. The Service tax liability not paid during the F.Y.
2016-17 to 2017-18 (upto June, 2017) to be ascertained in the future, was also proposed
to be demanded along with interest under Section 73 & Section 75 respectively.
Imposition of penalties under Section 77(1)(a), 77(1)(b) & 77(2) and under Section 78 of
the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order ex-parte, wherein the
service tax demand of Rs. 2,84,175/- was confirmed alongwith interest on the taxable
services provided during the FE.Y. 2014-15 8 F.Y. 2015-16. Penalty of Rs. 10,000/- under·
Section 77(1); penalty of Rs. 5000/- under Section 77(2) and penalty of Rs. 2,84,175/
was also imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the grounds elaborated below:

► In the impugned order the demand of Service Tax of Rs. 2,84,175/- has been
confirmed based on the value taken from the income tax return filed by the
Appellant to Income Tax Department. The appellant is engaged in manufacture
of idols and other sculptures of stones i.e. marbles at very small scale. As the
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turnover reported in Income Tax Return was in the nature of manufacturing
activity, it would not fall within the scope and definition of 'service' as defined in
Section 65B(44) of the Act. Moreover, the turnover reported in Income Tax
Return merits classification under clause (f) of Section 66D of the Act.
Accordingly, the appellant is not liable to pay Service Tax u/s 66B of the Act.

>> The demand cannot be made u/s 73(1) of the Act without conducting proper
examination of underlying facts and conducting appropriate inquiry. Revenue
had not discharged its onus contemplated in Section 73 of the Act. Adjudicating
Authority has not justified in adjudicating the Notice issued on the strength of
incorrect and misleading facts.

► The data received from the Income Tax Department as regards turnover
reported in the Income Tax Return cannot become the evidence admissible
against the Appellant to demand the Service Tax as no comprehensive
examination of facts was done.

► The appellant was riot granted the opportunity of personal hearing and to
submit written submissions which led to violation of the principles of natural
justice and audi alteram partem while passing the impugned Order.

► The Notice is barred by limitation of normal period in terms of Section 73 (1) of
the Act as extended period is not invocable.

> Demanding interest u/s 75 of the Act, imposing penalties u/s 77 & u/s 78 of the
Act is also notjustified.

4. Opportunities for personal hearing in the matter was granted on 24.01.2023 and
08.02.2023 vide letters dated 13.01.2023 8 27.01.2023, respectively. However, the
appellant vide letter dated 08.02.2023 sought adjournment. Next hearing was granted
on 06.03.2023 and 29.03.2023, vide letters dated 17.02.2023 8 13.03.2023, respectively,
however, no one appeared on behalf of the appellant.

Q 4.1 In terms of proviso to Section 35(1A) of the CEA, 1944 read with Section 85(5) of
the Finance Act, 1994,four hearing dates were granted to the appellant. They, however,
failed to avail all these opportunities. Further, the appellant have later vide letter dated
29.03.2023, filed additional written submission and also submitted copy of invoices in
support of their contention that they were engaged in manufacturing activities, hence
were outside the purview of 'service'. They reiterated the contentions made in the
appeal memorandum and also relied on following case laws to state that the in absence
of corroborative evidences, the demand of service tax proposed based on the income
tax data is illegal and arbitrary.

Deltax Enterprise- 2018(10) GSTL 392
Go Binds Entertainment Pvt. Ltd- 2019 (27) GSTL 397
Kush Construction- 2019 (24) GSTL 606

Further, they also claimed that the communications by the department seeking
clarification on the income received was made during the COVID-19 Pandemic and
.. ··- refore, it was unjust and

·. , le under Notification
unfair to expect compliance. Further, the exemption
No. 25/2012-ST, applicability of abatement as per

5
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Notification No. 26/2012-ST and applicability of reverse charge mechanism in terms of
Notification No. 30/2012-ST was also not examined before confirming the demand.

4.2 Accordingly, I take up the matter for adjudication based on the submissions
made by the appellant and the facts avai!able on record.

5. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum as well as
the additional submissions made vide letter dated 29.03.2023. The issue to be decided
in the present case is as to whether the service tax demand of Rs. 2,84,175/- confirmed
alongwith interest and penalties in the impugned order passed by the adjudicating
authority, in the facts.and circumstances of the case, is legal and proper or otherwise?
The demand pertains to the period F.Y. 2014-15 to EY. 2015-16.

6. It is observed that the entire demand has been raised based on the income data
shared by CBDT, on which no service tax was paid by the appellant. The appellant did
not file any reply to the SCN nor did they appear for personal hearing before the
adjudicating authority. The adjudicating authority, therefore, decided the case ex-parte
based on the income data shared by the Income Tax Department. On going through
the impugned order, it is observed that the three personal hearing dates (20.07.2022,
22.07.2022 & 26.07.2022) were communicated to the appellant vide a single letter dated
14.07.2022. Giving choice of three dates for personal hearing in one letter by the
adjudicating authority is not in accordance with the principle of natural justice. This
lapse on the part of the adjudicating authority brings to the fore a legal infirmity in the
impugned order. Further, the appellant; in the appeal memorandum, have claimed that
they are engaged in activities of manufacturing and supply of stone articles which is
excluded from service tax levy in terms of Clause (f) of Section 66D of the F.A., 1994 and
also submitted copy of invoices in support of their above argument.

6.1 It is observed that Section 66D (Negative list of services) was introduced with
effect from June, 2012, wherein certain services were classified, on which no service tax
is payable. Clause (f) of the said Section earlier covered (f) any process amounting to
manufacture or production of goods. This clause was substituted vide Finance Act,
2015 w.e.f. 1st day of June, 2015, vide Notification No. 14/2015-ST dated 19.05.2015,
and the same read as,

(f} services by wayofcarrying out anyprocess amounting to manufacture orproduction
ofgoods excluding alcoholic liquor for human consumption;

Thus, in terms of above clause, any process which amounts to manufacture or
production of goods are excluded from the levy of service tax. On going through the
invoices submitted by the appellant, it is observed that the appellant have charged
certain amount for carving of stones to make idols. I find that such activity amounts to
manufacture, hence, in terms of Section 66B, service tax shall not be levied on such
activity. I, therefore, find merit in the argument raised by the appellant that the activities

---.Carried out by them is not taxable.

0

0
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6.2 Board, vide Instruction dated 26.1O2021, has directed that where the show cause
notice were issued based on the third party data, the:adjudicating authority should pass
judicious order after proper appreciation of facts and submission of the noticee. The
appellant are contending that the income reflected in the ITR was earned for stone
carving_ which is a manufacturing activity hence not taxable in terms of Clause (f) of
Section 66D. They are.also claiming exemption under various notifications, if the activity
is held as taxable: Now, since the appellant have produced documents to substantiate
their· above claim, which were not submitted before the adjudicating authority, I,
therefore, in the interest of justice, remand back the case to the adjudicating authority
to decide the case afresh and for passing the speaking order in view of submission
made by the appellant and keeping in mind the CBIC Instruction dated 26.10.2021 as
well as the observations made above. The appellant is also directed to submit all the
relevant documents like reconciliation statement showing.the income received from said
activity during the disputed period, copy of invoices, ITR, corroborating their above
contention, to the adjudicating authority, within 15 days to the adjudicating authority.
The adjudicating authority shall decide the case afresh on merits and accordingly pass a

0 reasoned order, following the principles of natural justice. The appellant is also directed
to avail the opportunity of personal hearing granted in the matter and make necessary
submission before the adjudicating authority. Consequently, I remand the matter back
to the adjudicating authority who shall pass the order after examination of the
documents and verification of the claim of the appellant.

10. In light of above discussion, I set-aside the impugned order confirming the
service tax demand of Rs. 2,84,175/- alongwith interest and penalties and allow the
appeal filed by the appellant by way of remand.

0

. .

11. s4@aaaf err af Rt +& r4tr a Rqzr 3qt#a fan star?
The appeal filed by the appellant stands disposed of.fin above terms.

eraasraaJ@%1,
rgt(srhv •.

Date: 19.04.2023
Attested h
0

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST.

To,
M/s. Timir Lalpura,
C-104, Swaminarayn Park-3,
Opposite Ambica Vadi, Ranip,
Ahmedabad-380061
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The Assistant Commissioner
CGST, Division-VII, Ahmedabad North
Ahmeclabad

F.No.GAPP/COM/STP/2862/2022

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST,Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
A.Gard File.

8


